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Preface 


Legal  advances  of  common  law  in  courts  may  be  ahead 
of  legislatures  -  building  up  of  prestige  of  lawyers  - 
rise  of  legislatures  reduce  power  of  lawyers  - 
parliament  in  a  sense  a  revolution  against  legal 
caste  as  protestant  reformation  a  revolution  against 
ecclesiastical  class. 

The  Idea  File  of  Harold  Adams  Innis, 

William  Christian  (ed.),  1980,  2/3 


The  purpose  of  this  course  is  to  provide  First  Year  Law  Students 
with  an  introduction  to  major  legal  institutions  other  than  courts. 

Our  focus  will  be  on  the  legislative  rather  than  the  judicial  process, 
on  statutes  and  regulations  rather  than  on  cases.  We  will  look,  as 
well,  at  administrative  tribunals  which  today  play  such  an  important 
role  in  the  legal  system. 

Frank  Iacobucci,  "Recent  Developments  in  Legal  Education 
at  the  University  of  Toronto",  7  Dal.  Law  Jour.  400  at 
401-2  (1983) 


I  he  Faculty  has  further  strengthened  and  broadened  the  tcachine 

introduction  o/  ^  ‘radi,i°nal  "e 

introduction  of  a  course  in  pubhc  law.  This  course  has  undergone  a 

umber  of  changes  and  developments  that  reflect  the  difficulty  of 

successfully  providing  such  a  course  in  first  year.  In  1970-71  the 
course  was  entitled,  "Introduction  to  the  Legislative  and  Administra¬ 
tive  Process  .The  course  was  taught  over  both  terms,  two  hours  per 
week,  in  973-74,  the  course  was  called  “Development  of  Canadian 
Law  and  Legal  Institutions"  and  met  for  three  hours  per  week  in  the 
second  term.  In  1975-76,  the  course  was  reconstituted  as  “Andntro- 

F776  7r  ‘°  S|‘ mU,reS7a,nd  Administra(ive  Law”  and  was  taught  for  the 

a  I  mV™  l,76-77  academic  years.  It  was  not  taught  in  I977-7X 

and  1978-79.  In  1979-80,  the  course  was  called  "Introduction  to  Legal 
Institutions  and  Legal  Reasoning”,  and  finally  in  1 980-8 1 ,  the  course 
was  called  Public  Law”. 

In  its  present  form,  the  course  is  an  attempt  to  analyse  the  lcg;sla- 
tive  and  administrative  processes  including  the  constitutional  frame¬ 
work  within  which  these  processes  exist.  Particular  attention  is  given 
to  statutes  and  subordinate  legislation  and  a  general  introduction  to 
a  mimstrativc  law.  Also  studied  arc  government  agencies,  courts, 
and  specific  areas  of  law  relating  to  government  tort  liability  and 
reedom  of  information.  It  has  been  taught  by  a  team  of  colleagues 
who  have  been  able  to  contribute  special  expertise  to  the  various 
opics  that  form  the  course.  Throughout  the  changes  in  the  course 
here  has  been  a  concern  to  maintain  the  integrity  of  basic  common 
aw  subjects  of  first  year  and  to  balance  them  with  the  wider  perspec¬ 
tive  on  law  and  legal  institutions  that  this  course  provides  There  lias 
not  however,  been  any  attempt  to  bring  any  interdisciplinary  focus 
o  the  course  It  has,  therefore,  resulted  in  more  of  a  broadening  of 
he  traditional  legal  perspective  by  focusing  on  differing  aspects  of 
law  and  legal  institutions  than  would  otherwise  be  found  in  first  year 
and  it  has  resulted,  we  believe,  in  the  strengthening  of  the  traditional 
approach  to  legal  education. 


IX 


In  both  the  practice  of  law  and  in  legal  education  there  has 
long  been  a  degree  of  unwarranted  snobbishness  with  respect  to  the 
role  of  courts.  The  traditional  courts  have  been  seen  as  occupying 
centre  stage  in  the  lawyer's  universe  with  only  minor  supporting 
roles  being  played  by  legislatures  and  administrators.  Thurman 
Arnold  well  captured  this  veneration  of  courts  ("...  even  when 
courts  refuse  to  protect  the  freedom  of  individuals  they  [appear] 
to  act  from  such  high  motives  that  everyone  should  respect  them 
for  their  integrity")  as  compared  with  hostility  towards  bureaus 
(government  departments)  and  commissions  (regulatory  agencies) . 

Thurman  W.  Arnold,  The  Symbols  of  Government,  1935,  pp.  205-6. 


i.  A  court  is  a  body  of  judges  whose  decisions  are  cither : 
(a)  right,  (b)  caused  by  the  fault  of  someone  else  (usually 
the  legislature),  or  (c)  unfortunate  but  unavoidable  acci¬ 
dents  due  to  the  circumstance  that  no  human  system  can 
be  perfect. 

2.  A  bureau  is  a  body  which,  if  it  happens  to  make  a 
wrong  decision,  has  no  one  to  blame  but  itself,  and  if  it 
happens  to  make  a  right  decision,  offers  us  no  assurance 
that  it  will  do  so  again. 

3.  A  commission  with  quasi-judicial  powers  is  halfway 
between  a  court  and  a  bureau. 

In  other  words,  a  court  is  a  body  toward  which  we  take 
an  attitude  of  respect  because  we  use  it  to  symbolize  an 
ideal  of  impersonal  justice.  A  bureaM  is  a  body  which  has 
little  symbolic  function,  and  which  therefore  is  entitled  to 
no  greater  respect  than  are  the  individuals  composing  it.  A 
court  escapes  criticism,  just  as  the  church  used  to  escape 
criticism,  because  it  cannot  be  criticized  without  seeming 
to  attack  the  whole  governmental  structure. 


This  course  will  introduce  some  degree  of  balance  into  the  first 
year  curriculum.  That  in  much  of  the  legal  profession  there  continues 
to  be  veneration  of  courts  and  contempt  for  administrative  boards, 
agencies,  commissions  and  tribunals,  may  be  seen  in  the  following 
contemporary  account  of  how  things  are. 
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Tax  Review  Board  to  become  new  Tax  Court  of  Canada,  Ontario  Lawyers  Weekly 

June  24,  1983 


OTTAWA — The  Tax  Review  Board 
will  become  the  Tax  Court  of  Canada, 
and  the  members  of  the  Board  will 
become  judges  under  legislation 
which  has  been  introduced  in  the 
House  of  Commons  by  Justice  Minis¬ 
ter  Mark  MacGuigan. 

“The  designation  of  the  Board  as  a 
court  of  law  and  of  its  members  as 
judges  will  more  accurately  reflect  the 
exclusively  judicial  nature  of  this  tri¬ 
bunal,  rather  than  maintaining  the 
impression  that  it  is  merely  an  agency 
of  the  federal  government  with  an  in¬ 
terest  in  the  outcome  of  the  actions 
that  are  brought  before  it,"  Mr.  Mac¬ 
Guigan  says. 

Associate  Deputy  Minister  Alban 
Garon  told  Ontario  Lawyers  Weekly 

that  among  unrepresented  taxpayers 
"there  was  a  perception  problem"  that 
the  Board  was  simply  carrying  out 
government  policy,  and  was  involved 
with  the  administration  of  the  Income 
Tax  Act. 

He  says  that  the  change  recognizes 
that  the  Board,  unlike  most  other  gov¬ 
ernment  boards,  has  exclusively  judi¬ 
cial  functions. 

One  of  the  main  reasons  for  the  con¬ 
version  of  the  Board  to  a  court,  Mr. 
Garon  says,  is  "to  facilitate  recruit¬ 
ment." 

“We  all  know  that  lawyers  are  not, 
generally  speaking,  that  attracted  to 
being  members  of  a  government 
board.  .  .But  if  you  propose  to  them 
to  be  a  member  of  a  court,  to  be  a 


judge,  that's  a  different  matter,”  says 
Mr.  Garon. 

Lawyers,  Mr.  Garon  says,  have  a 
higher  regard  for  the  status  of  judges 
than  they  do  for  members  of  govern¬ 
ment  boards.  He  says  that  the  Cana¬ 
dian  Bar  Association  supports  the  con¬ 
version  of  the  Tax  Review  Board  into  a 
Court. 

"To  get  very  good  people.  .  .there 
has  been  a  lot  of  difficulties,  especially 
among  tax  lawyers,  and  with  the  in¬ 
creased  status.  .  .1  think  it  would 
facilitate  recruitment." 

Mr.  Garon  says  that  since  the  bill 
was  introduced  he  has  heard  informal¬ 
ly  that  some  prominent  tax  lawyers 

have  expressed  interest  in  serving  on 
the  court.  Those  same  lawyers,  he 
says,  had  not  been  interested  in  serv¬ 
ing  on  the  Tax  Review  Board. 

The  number  of  members  of  the  tri¬ 
bunal  will  increase  to  12  from  seven, 
Mr.  Garon  says,  to  cope  with  the  in¬ 
creasing  number  of  appeals.  He  says 
that  in  1981  there  were  about  1,800 
appeals,  while  in  1982  there  were 
approximately  2,200.  There  have 
been  seven  members  on  the  Board 
*,nce  1973,  Mr.  Garon  says. 


Knowledge  of  the  administrative  and  legislative  process  not  only 
reflects  the  present  realities  of  the  legal  system  and  the  role  of 
lawyers,  but  should,  as  well,  prepare  students  for  future  developments 
and  a  broader  role  for  lawyers  in  society. 

A  study  of  law  through  cases  provides  a  satisfying  feeling  of  finite 
progress.  While  this  is  largely  an  illusion  (Do  you  really  know  about 
law  once  you  have  read  and  digested  a  certain  number  of  pre-selected, 
pre-edited  "leading”  cases?)  it  is  a  comforting  perception.  In  Public 
Law  it  will  often  be  necessary  to  indulge  in  somewhat  open-ended  des¬ 
cription  and  discussion  and  you  may  miss  the  "rabbit  hole"  security  of 
case  law.  However,  where  possible  in  these  materials  concrete  examples 
and  "case  studies"  have  been  employed.  Nevertheless,  be  prepared  to  find 
this  course  somewhat  more  discursive  than  other  courses.  If  it  were  to 
be  duplicative  in  approach  it  would  fail  to  broaden  horizons  at  the 
crucial  beginning  of  your  legal  studies. 


uou  ± 


CHAPTER  ONE:  INTRODUCTION  TO  MISSISSAUGA 

In  the  course  we  will  be  using  the  derailment  which  occurred 
on  November  10,  1979  in  Mississauga,  Ontario  as  one  setting  for  an 
examination  of  the  themes  and  issues  in  public  law.  While  problems 
on  the  scale  of  Mississauga  may  not  be  typical,  many  of  the  instititions 
and  processes  which  we  will  be  considering  had  some  bearing  on  the 
incident  or  its  aftermath.  This  chapter  briefly  describes  the  accident, 
the  response  by  individuals  and  agencies  of  government  and  the  legal 
context  in  which  they  took  place.  Its  main  purpose  is  to  provide  a 
factual  grounding  for  the  discussion  in  the  chapters  which  follow. 

As  you  read  through  the  materials  on  the  derailment,  you  should 
be  constantly  considering  the  roles  of  public  and  private  law  in  all 
facets  of  the  problem.  Could  private  law,  such  as  civil  liability 
in  tort  and  contract,  ever  evolve  a  system  of  safety  controls  sufficient 
to  deal  with  the  problems  in  the  transportation  of  dangerous  goods?  If 
a  statute  is  needed  to  ensure  safe  standards  in  the  industry,  where 
should  these  standards  be  formulated?  Who  should  have  a  right  to 
participate,  and  who  should  be  consulted?  What  institution  can  best 
enforce  these  safety  standards,  i.e.  should  it  be  done  by  police  officers 
and  courts,  or  by  specialized  inspectors  and  tribunals?  Is  criminal 
liability  for  breach  of  the  standards  a  suitable  way  to  obtain  compliance? 
What  about  controls  through  licence  issue  and  review,  regular  inspections, 
compulsory  insurance  funds  (for  accident  compensation) ,  or  specific 
statutory  provisions  providing  for  comprehensive  civil  liability? 

What  statutory  authority  is  needed  to  allow  police  and  other 
government  agencies  to  deal  with  disasters?  Did  the  police  have  legal 
authority  to  evacuate  Mississauga?  Should  they  have  it?  Should  they  be 
insulated  from  civil  liability  in  the  event  they  make  a  careless  or 
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unnecessary  evacuation  order,  or  fail  to  make  one  they  should  have? 

In  a  civil  action,  the  issue  of  the  liability  and  damages  payable 
by  a  defendant  railway  company  would  be  handled  by  a  traditional  court. 

Is  this  appropriate  in  a  matter  of  this  magnitude?  Is  it  the  most 
efficient  way  of  determining  250,000  damage  claims?  Could  a  stream-lined 
system  be  set  up  within  the  present  judicial  system, or  is  an  entirely 
new  administrative  agency  needed? 

As  you  go  through  these  materials,  keep  these  questions  in  mind. 
Consider  the  relationship  between  the  increased  use  of  complex  statutory 
regulation  of  the  industry  and  the  relative  efficiency  of  private  law 
methods  of  dispute  resolution. 


Section  1:  The  facts 


A  few  minutes  before  midnight  on  Saturday,  November  10,  1979, 
24  cars  of  Canadian  Pacific  Limited  (CP)  train  54,  19  of  which 
were  carrying  commodities  classified  by  the  Canadian  Transport 
Commission  as  dangerous,  derailed  at  Mavis  Road  in  the  City  of 
Mississauga  leading  to  the  evacuation  of  almost  250,000  people 
over  a  24-hour  period.  As  a  result  of  the  derailment  three  cars 
containing  propane  exploded  within  a  half-hour  period- and  fire 
engulfed  almost  all  of  the  derailed  cars.  The  evacuation,  however, 
was  not  the  result  of  the  fires,  despite  their  intensity,  but  was 
the  result  of  fear  on  the  part  of  officials  that  there  would  be 
an  escape  of  chlorine,  a  deadly  gas,  from  one  of  the  cars  that 
had  been  damaged  in  the  derailment. 

Eyewitnesses  reported  that  the  explosions  could  be  heard 
more  than  10  miles  from  the  site  of  the  derailment.  One  of  the 
early  explosions  sent  pieces  of  a  90-ton  tank  car  scattering  145 
feet  to  the  east,  440  feet  southeast  and  2222  feet  northeast. 
Fortuitously  the  derailment  site  was  in  an  industrial  area 
surrounded  by  vacant  land  and  industrial  development.  Physical 
damage  was  limited  to  the  destruction  of  several  greenhouses 
owned  by  the  City  of  Mississauga  that  caught  fire  after  being 
hit  by  burning  pieces  of  a  tank  car,  as  well  as  damage  to  several 
pieces  of  city  equipment,  such  as  snow  plows,  which  were  stored 
on  property  adjoining  the  derailment.  Similarly,  physical 
injuries  were  slight  -  several  firemen  were  treated  for  smoke 
inhalation  and  a  reporter,  trying  to  get  closer  to  the  scene  of 
the  derailment,  broke  lus  ankle. 


